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verse possession of the occupant, and notice, actual or constructive, 
served upon the recipient of the equitable title, or his representa- 
tives, of the pendency of the application. But at all events the 
courts will not actually give to one person the ability to perpetrate 
a wrong upon another, merely because Congress has neglected to 
furnish a proceeding by means of which the right may be affirm- 
atively enforced. J. B. McL. 
Bellefontaine, 0. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Errors of Connecticut. 
KIRSCHNER v. CONKLIN. 1 

The relative rights and duties of parties who endorse a promissory note for the 
accommodation of the maker, are the same as in the case of a business note. A 
subsequent endorser who pays it, may recover of a prior endorser the whole amount 
paid, and not merely a contribution, as in the cage of sureties. 

And it makes no difference that the endorsers both knew that each was an ac- 
commodation endorser, so long as there was no actual agreement between them to 
share the liability. 

Nor in the absence of such an agreement, that the object of the endorsements 
was to enable the maker to get a loan at bank upon the note, and that they were 
to operate together as a security to the bank. 

Assumpsit by a second endorser against a prior endorser of a 
promissory note ; brought to the City Court of the city of New 
Haven, and tried on the general issue closed to the court, with 
notice of the defence hereinafter stated. The following facts were 
found by the court : — 

The note in question is dated April 8th 1872, and is for $450 
payable in three months at the New Haven County Bank. It was 
made by John Rathgeber, and endorsed first by Conklin, the de- 
fendant, who was an accommodation endorser, and then endorsed 
by the plaintiff, who was also an accommodation endorser. It was 
duly presented for payment and protested for non-payment, and 
notice duly given to the plaintiff and the defendant. The note was 
afterwards, and before the present suit was brought, paid by the 
plaintiff. 



1 For this case we are indebted to the courtesy of Mr. Hookee, the Reporter 

Eds. Am. Law Reg. 
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This note was the last of a series of renewals, the first note being 
made in 1871, and being renewed from time to time, until the note 
in suit was given. It was originally for $500, but Rathgeber on 
the 8th of April 1872, paid $50 on it, reducing it to $450, and 
the renewal note in question was given for that amount. 

Rathgeber applied in 1871 for a loan from the New Haven 
County Bank of $500, which was refused unless he would furnish 
endorsers. He therefore procured the defendant to endorse the 
note, and subsequently procured the plaintiff to endorse also, both 
knowing that they were accommodation endorsers. The plaintiff 
in fact relied upon the endorsement of Conklin, when he endorsed 
the note, and would not have endorsed it if it had not been pre- 
viously endorsed by the defendant. All of the renewal notes were 
endorsed by both plaintiff and defendant as accommodation en- 
dorsers, they knowing the fact, and the plaintiff endorsed the 
renewal notes on the strength of and relying upon the name and 
endorsement of the defendant, although on some of the renewal 
notes the plaintiff endorsed the notes first in point of time for the 
sake of convenience, Rathgeber happening to find the plaintiff before 
he did the defendant ; but in every case the defendant endorsed 
above the plaintiff, as the first endorser, conformably to an under- 
standing of the parties ; but the court did not find that the plaintiff 
and defendant ever expressly agreed that this should be so. The 
note in suit was endorsed first by the defendant, and then secondly 
in point of time by the plaintiff. Both plaintiff and defendant 
knew that all of the renewal notes grew out of the original trans- 
action, and that all the endorsements were accommodation endorse- 
ments for Rathgeber, to enable him to get the money from the 
bank. All the notes were payable to Conklin's order. 

Conklin held a mortgage security on some machinery, as an in- 
demnity to him and others for his and their liability on these notes 
and others similarly situated. This security was afterwards con- 
verted into stock in a joint stock corporation, and the stock was 
held as a substituted indemnity in place of the mortgage. The 
mortgage and stock have never been sufficient to fully pay the notes 
endorsed. The stock is worth at least fifty cents on the dollar, and 
the defendant expects it to materially rise in value. This note and 
another similarly situated are for $6500, and the par value of the 
stock is $6000, None of the stock has yet been converted into 
cash. 
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The plaintiff believed when he endorsed the note in suit, that 
the defendant would be liable to pay the note if protested for non- 
payment, in the same manner as he would if it had been regular 
business paper and not accommodation paper, and that he as a 
subsequent endorser could compel the defendant to pay the note as 
a prior endorser ; and that he would not have endorsed the note 
but for this belief. It was however admitted by the plaintiff that 
the defendant had not said or done anything to induce this belief. 

The plaintiff has no security for this endorsement other than the 
interest, if any, which he may have in the stock now held by the 
defendant. He did not understand that the mortgage and stock 
were held as security for his endorsement directly, but that they 
were primarily for Conklin's benefit, and that thereby they might 
benefit him. 

Upon these facts the defendant claimed that the law was such 
that the plaintiff could not recover of him, another accommodation 
endorser, though he the defendant was a prior endorser ; but the 
court did not so rule, but found for the plaintiff to recover of the 
defendant the whole sum with interest. , The defendant moved for 
a new trial. 

Wright, in support of the motion. 

1. The relations of the parties to the note in suit are such as to 
create a contract of joint guarantee and suretyship ; and when such 
contract exists there can be no recovery by a subsequent accom- 
modation endorser against a prior accommodation endorser : Tal- 
cott v. Cogswell, 3 Day 512 ; McDonald v. Magruder, 3 Peters 
474. Whether such joint contract of suretyship existed or not is 
a question of fact : Talcott v. Cogswell, supra. The record finds 
that the defendant held a mortgage security as an indemnity to 
him and the plaintiff for the payment of these endorsements and 
that the plaintiff was to share this security. The effect of the 
finding is, that a mortgage was given for their joint benefit, because 
they were jointly liable as sureties. 

2. There is no assumpsit between the plaintiff and defendant, 
upon the facts found, but there is a direct guarantee to the bank 
by each, several in its character, whereby the idea of liability to 
each other in the order of their respective endorsements is wholly 
excluded. 

3. The plaintiff obtained no new rights against the defendant 
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by paying the bank, and taking up the note, after Rathgeber bad 
failed to pay it : Devlin v. Brady, 36 New York 531. Nor does 
it help him that he believed Conklin was liable to him as first en- 
dorser. 

Ailing, contra, cited Bacon v. Burnham, 37 New York 614 ; 
Youngs v. Ball, 9 Watts 139 ; Wilson v. Stanton, 6 Blackf. 507 ; 
McNeilly v. Patchin, 23 Misso. 40 ; McCune v. Belt, 45 Id. 174. 

Park, J. — In the case of Church v. Barlow, 9 Pick. 547, the 
court held that the relative rights and duties of parties who en- 
dorsed a promissory note for the accommodation of the maker are 
the same as in the case of a business note, so that the notice of the 
dishonor of such accommodation note having been given, a subse- 
quent endorser who takes up the note may recover of a prior endorser 
the whole amount paid, and not merely a contribution as in the 
case of sureties. The doctrine of this case is fully sustained by the 
following authorities : Shaw v. Knox, 98 Mass. 214 ; McDonald 
v. Magruder, 3 Peters 470 ; Wood v. Repold, 3 Harris & J. 
125; Brown v. Mott, 7 Johns. 361; Clapp v. Bice, 13 Gray 
403 ; Howe v. Merrill, 5 Cush. 88 ; Talcott v. Cogswell, 3 Day 
512 ; Johnson v. Crane, 16 N. Hamp. 68. 

There is no foundation in the case for the claim made by the 
defendant on the trial in the court below, that the relation of the 
plaintiff and defendant to the note in question was that of joint 
guarantors and co-sureties. The case expressly finds that there 
was no agreement between them when the original note was en- 
dorsed by them, or at the time of any of the subsequent renewals 
of the note, that they should hold any other relation towards each 
other than what would result from their being successive endorsers 
of the note for the accommodation of the maker. It is true that 
co-sureties are bound only to contribute equally to the debt they 
have jointly undertaken to pay, but in that case their undertaking 
must be joint, and not separate and successive, as in the case at 
bar. The plaintiff and defendant might have become joint endors- 
ers if they had been so disposed. Their promise might have been 
a joint one, but they saw fit to endorse the note separately and 
successively in the usual mode. No communication took place 
between them which varies the legal liabilities such endorsements 
are known to create. The claim of the defendant is based upon 
the bare fact that these parties knew each other to be accommoda- 
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tion endorsers ; but this fact falls far short of being sufficient to 
create an agreement between them to be jointly liable. Such 
knowledge is just as consistent with the theory of a separate under- 
taking, as it is with that of a joint liability. 

Indeed the case finds that the plaintiff never would have endorsed 
the original note or any of its renewals if he had not believed that 
the liability of the defendant on the notes was the same as it would 
have been on regular business paper, and that he endorsed the 
notes relying upon the defendant's responsibility as first endorser. 
Such being the case there could not have been an agreement 
between them to become jointly bound on the notes. Furthermore, 
when the defendant endorsed the original note it does not appear 
that he knew that the plaintiff was to be another accommodation 
endorser. For aught that appears the application of the maker of 
the note to the plaintiff to become an endorser was all an after- 
thought. 

We think it is clear that there w"as no joint undertaking between 
these parties, and we therefore do not advise a new trial. 



The foregoing opinion, we think, takes 
the only sound or sensible view of the 
law, and we are gratified to present to 
onr readers so straightforward and com- 
mon-sense an exposition of the law upon 
this heretofore somewhat vexed question. 
We cannot say that the established au- 
thority upon the point has ever departed 
essentially from the track so clearly 
marked out in the principal case, but 
there has been more or less misunder- 
standing and consequent misapplication 
of the plain rule here declared, as the 
cases cited in favor of the new trial tend 
to show ; and they might be almost in- 
definitely extended. The question is 
considerably discussed by Isham, J., in 
Bank v. Rathbone, 26 Vt. 19, and by the 
present writer, in Keith v. Goodwin, 31 
Vt. 268, in both of which cases the Eng- 
lish and American authorities are ex- 
tensively considered. 

The truth is that no amount of autho- 
rity ought ever to reconcile any court to 
giving the contract of the parties a con- 
struction different from that which its 



terms import. But upon the question of 
suretyship there seems to have exten- 
sively prevailed an opinion, that all 
sureties must be held jointly and equally, 
as between themselves, and so compelled 
to contribute equally to any loss in con- 
sequence of the failure of the primary 
and real debtor to pay the debt, without 
regard to the terms or conditions upon 
which their undertaking of suretyship is 
based. And this seems to have been 
inferred from some of the general ex- 
pressions used in the leading case of 
Dering v. Earl of Winchekea, 1 Cox 
318; s. c. 2 B. & P. 270; 1 White & 
Tudor's Lead. Cas. in Equity 78. But 
of course any general expressions there 
used can only have application to similar 
cases, where the contract of suretyship 
is the same by all the sureties. In that 
case different bonds, in the same sum, 
were signed by different sureties, for the 
faithful conduct of the same person as 
an officer of the customs, and the court 
held that all the sureties were bound to 
contribute equally toward any loss vis- 
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ited upon any of the sureties. And this 
is here placed by the court upon the 
ground of general equity and not of con- 
tract. All of which is most unquestion- 
able as to cases of that or similar char- 
acter ; but it has no application to cases 
where different classes of sureties under- 
take, not for the principal directly, but 
for each other, in succession. Thus 
Chief Baron Eyre said, in the last case 
cited, " We shall find that contribution 
is bottomed and fixed on general princi- 
ples of justice, and does not spring from 
contract ; though contract may qualify it, 
as in Swain v. Wall, 1 Ch. Rep. 149." 
This last proposition contains the pivot 
upon which the law of suretyship turns. 
It is the equity arising out of the under- 
standing between the parties at the time 
they become sureties. 

1 . It is upon the ground of implied 
contract, that the sureties in a bail-bond 
given for the principal debtor, cannot 
recover any portion of what they may be 
compelled to pay upon their bond, of the 
sureties for the debt in suit. Their un- 
dertaking is not for the same thing and 
not in privity with the sureties for the 
debt, it being only for some independent 
incident : Douglass v. Fogg, 8 Leigh 
588 ; Patterson v. Pope, 5 Dana 241 ; 
cases cited in American note to 1 Lead. 
Cas. in Equity 158. 

2. But the sureties for the payment of 
the original debt, after payment of it, 
may recover upon the bail-bond against 
the sureties, in the name of the creditor, 
for any default of the debtor, since the 
suit is for the ultimate benefit of the 
sureties as much as the creditor : Par- 
sons v. Braddock, 2 Vernon 608 ; Sir 
William Grant, M. R., in Wright v. 
Morley, 1 1 Vesey 12, 22. In Bagden v. 
Nayler, 12 Gill & Johns. 358, this is 
denied, but with no good reason. 



3. If, after a debt is secured by one 
set of sureties the creditor take another 
bond or contract for its payment in de- 
fault of the payment by the debtor or 
any of the sureties already obligated, the 
first set of sureties will stand as joint 
principals towards all the sureties in the 
second class : Craythorne v. Swinburne, 
14 Vesey 160. See also Legrange v. 
Mirrell, 3 Barb. Ch. 625 ; Harris v. 
Warner, 13 Wend. 400 ; Thompson v. 
Sanders, 4 Dpv. & Batt. 404. 

4. And the same rule extends to 
commercial paper, made for the accom- 
modation of one of the parties. An en- 
dorsee may go against the maker or a 
prior endorser for full indemnity, not- 
withstanding that such parties are mere 
sureties of the real debtor, and that 
known to the plaintiff at the time he en- 
dorses the note. So too if the security 
is made in the form of a bill, the princi- 
pal debtor being the drawer, and other 
parties accepting or endorsing the same, 
in the absence of any express contract, 
each of the sureties will be entitled to 
claim the benefit of all legal intend- 
ments in his favor, and can only be 
holden to indemnify such parties as the 
law regards as his sureties upon ordinary 
commercial paper, notwithstanding he 
may know, at the time of becoming such 
party, that the paper was for the accom- 
modation of the drawer : Smith v. Smith, 
1 Dev. Eq. 173. So also where one 
merely guaranties a note, made and en- 
dorsed by others, none of the former 
parties can enforce contribution against 
him : Langley v. Greggs, 10 Pick. 121. 
See also cases cited in Keith v. Goodwin, 
supra. But of course all this may be 
controlled by the contract or understand- 
ing of the parties, and more commonly 
is, perhaps. I. E. R. 



